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THE ALASKA NATIONAL INTEREST LANDS
CONSERVATION ACT. STRIKING THE BALANCE IN
FAVOR OF "CUSTOMARY AND TRADITIONAL"
SUBSISTENCE USES BY ALASKA NATIVES
In the spring of 1984, Wasile Bobby and Billy Bobby found themselves
in conflict with Alaska's hunting regulations. The Bobbys' went on a
moose hunt because there was a food shortage at Lime Village.' Their
hunt violated Alaska's hunting season and bag limit regulations, but was
consistent with seasonal hunting patterns and subsistence-based customs
of the Alaska Native [Native]2 people of Lime Village. 3 Alaska confiscated
Wasilie Bobby's snowmachine and instituted an in rem civil action seeking
to have the snowmachine forfeited. Later, Alaska brought criminal charges
against Billy Bobby."
Both actions were successfully defended on the ground that the applicable state hunting regulations violated the Bobbys' subsistence hunting
rights.' Wasilie Bobby subsequently instituted a federal class action on
behalf of the people of Lime Village pursuant to section 807 of the Alaska
National Interest Lands Conservation Act [Conservation Act].' Bobby
alleged Alaska's arbitrary closed seasons and individual bag limits governing moose and caribou hunting by the people of Lime Village deprive
them of their subsistence rights guaranteed by the Conservation Act.7
Alaska contends closed seasons and individual bag limits are consistent
with the Conservation Act because it provides the people of Lime Village
with a "reasonable opportunity" to hunt moose and caribou. 8
Bobby demonstrates the clash between Alaska's wildlife regulations
and the subsistence priority guaranteed by the Conservation Act. In 1980,
1. These facts are based on a civil action currently pending in federal district court. Bobby v.
State of Alaska, No. A84-544 (D. Alaska filed July 18, 1985). Lime Village is an isolated community
located on the Stony River in the Kuskokwim subregion of southcentral Alaska. The majority of the
40 Lime Village residents are from Dena'ina Athabascan descent. Id.
2. The term "Alaska Native" is defined as members of the aboriginal people inhabiting Alaska
at the time of its annexation to the United States. The term includes: Eskimos, Athabascans, Tlingits,
Haidas, and Tsimshians. FELIx COHEN, HANDBOOK OF FEDERAL INDIAN LAW 401 (1942).
3. Subsistence is a way of life that enables Natives to live directly off the land. See generally
THoMAs BEoEoa, VILLAGE JOURNEY: THE REPORT OF THE ALASKA NATIVE REVIEW COMMISSION 4972 (1985) [hereinafter BERGER).
4. Trial Complaint at 4-5, Bobby, No. A84-544.
5. Brief in Support of Motion for Partial Summary Judgment for Plaintiff's at 4, Bobby. No.

A84-544.
6. Pub. L. No. 96487. 94 Stat. 2371 (1980) (codified at 16 U.S.C. §§3101-3233) (1982).
7. Trial Complaint for Plaintiff at 4, Bobby, No. A84-544.
8. Answer to Amended (Trial) Complaint, Bobby, No. A84-544.
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Congress enacted the Conservation Act to protect Native culture and
preserve Native opportunity to engage in a subsistence way of life. 9 Title
VIII of the Conservation Act is a congressional effort to re-order Alaska's
wildlife management policy by imposing an affirmative duty on Alaska
to protect subsistence by giving it priority over all other consumptive
uses on public lands in Alaska."0 Alaska was allowed to maintain management authority on public lands if it adopted regulations consistent with
the subsistence priority guaranteed by the Conservation Act.
This Note traces the nature of Native hunting and fishing rights, and
federal protections established to ensure their preservation. This Note also
examines the subsistence provisions of the Conservation Act and evaluates
whether Alaska is in compliance with the subsistence requirements. This
Note concludes Alaska has failed to provide for the subsistence priority,
and suggests Alaska re-order its priorities to ensure the goals of the
Conservation Act are carried out.
ABORIGINAL HUNTING AND FISHING RIGHTS

The importance of Native hunting and fishing rights has been acknowledged since the "discovery" of North America." European nations recognized Indian "hunting grounds were as much in their actual possession
as the cleared fields of the whites,"' 2 and their right to hunt and fish
"were not much less necessary to the existence of the Indians than the
atmosphere they breathed."' 3 Aboriginal hunting and fishing rights are
land-related rights, however, they also exist independent of land ownership. "' These rights are founded on immemorial custom and practice,'5
and are retained by Natives and Indians unless granted to the United
States by treaty, abandoned, or extinguished by statute.'"
9. 16 U.S.C. §3101(c).
10. 16 U.S.C. §§ 3114, 3115. The significance of this priority is staggering when one considers
that 80% of Alaska's 375,000,000 acre land base is public land subject to the priority. P. WAYBuRtN,
ADVENTURING INALASKA 74

(1982).

!I. The rights of American Indian and Alaska Natives to the land they inhabited are governed
by the doctrine of "discovery." At the time of "discovery" by European nations. Indian tribes were
acknowledged "to be the rightful occupants of the soil. with a legal as well as just claim to retain
Johnson v. McIntosh. 21 U.S.
possession of it. and to use it according to their own discretion.
(8 Wheat.) 543. 574 (1823).
12. Mitchel v. United States, 34 U.S. (9 Pet.) 711, 746 (1835).
13. United States v. Winans, 198 U.S. 371, 381 (1905).
14. See United States ex rel Hualpai Indians v. Santa Fe Pac. R.R.Co., 314 U.S. 339, 347 (1941);
Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n., 443 U.S. 658. 678680 (1979) [hereinafter Fishing Vessel Ass'nJ.
15. Indian possession or occupation is considered with reference to their habits and modes of
life. Mitchel. 34 U.S. (9 Pet.) at 746. To determine the existence of aboriginal title to land. and the
right to hunt and fish flowing from that title, Indian tribes are required to show actual use and
occupancy over an extended period of time. FEzix COHEN, HANDBOOK OF INDIAN LAw 442 (1982

ed.) [hereinafter CoHEN].
16. Johnson v. McIntosh, 21 U.S. (8 Wheat.) at 587.

Spring 1987]

ALASKA NATIONAL INTEREST LANDS

Many Indian tribes in the lower forty-eight states are beneficiaries of
treaties that reserve the right to hunt and fish on certain lands.' Native
hunting and fishing rights have been similarly protected except in Alaska
they were protected by statute rather than treaty. This different form of
protection is a result of the unique development of the relationship between Natives and the federal government. 8
HISTORICAL RELATIONSHIP BETWEEN ALASKA NATIVES
AND THE FEDERAL GOVERNMENT
The federal government had no significant interaction with Natives
between 1867 when it executed the Treaty of Cession 9 from Russia, and
1959 when Alaska became a state.' 0 Until the 1960s there was no need
to settle Native claims because there was little conflict between Natives
and non-Natives over Alaska's land and resources.' Natives were never
at war with the United States, they were never conquered, and few
reservations were created. 2 Unlike the lower forty-eight states, there were
never any treaties between the United States and Native groups designating lands which Natives were entitled to occupy or defining their
hunting and fishing rights.2" The federal government ended formal treatymaking with tribes in 1871,' a century before the federal government
undertook to resolve Native aboriginal claims.
During this early period of Native-federal relations, hunting and fishing
rights of Alaska Natives were recognized and protected by Congress.
International treaties and federal statutes governing wildlife resources
included provisions to protect Native subsistence uses. " These treaties
17. Indian hunting and fishing rights are frequently preserved in treaties under the reserved rights
doctrine. The reserved rights doctrine was first enunciated by the Supreme Court in United States
v. Winans. 198 U.S. 371 (1905). In Winans. the Court stated that "the treaty was not a grant of
rights to the Indians, but a grant of rights from them--a reservation of those not granted." id. at
381; for a discussion of Indian treaty hunting and fishing rights see Coggins & Modrcin, Native
American Indians and Federal Wildlife Law, 31 STAN. L. REv. 375 (1979) and Note. Empty Victories:
Indian Treaty Fishing Rights in the Pacific Northwest. 10 ENVTL. L. 413 (1980) (hereinafter Empty
Victories].
18. See infra notes 19-28 and accompanying text.
19. Treaty of Mar. 30, 1867, 15 Stat. 539.
20. Act of July 7, 1958, Pub. L. No. 85-508, 72 Stat. 339, as amended, 73 Stat. 141.
21. United States v. Atlantic Richfield, 435 F.Supp. 1009 (D. Alaska 1977), affid, 612 F.2d 1132

(9th Cir. 1980), cert. denied, 449 U.S. 888 (1980); COHEN,

HANDBOOK OF FEDERAL INDIAN LAW

404-06 (1942).
22. Both Natives and non-Natives opposed the creation of reservations in Alaska. Congress only
created one reservation in Southeast Alaska. Atlantic Richfield. 435 F. Supp. at 1015.
23. Id.
24. Act of Mar. 3, 1871, ch. 120, 11, 16 Stat. 544, 566 (codified at 25 U.S.C. 71).
25. E.g. Alaska's first territorial game law exempted Native subsistence uses from its general
prohibitions. Act of June 13, 1902. 32 Stat. 327. For a list of statutes and treaties which protect
Native subsistence use, see DAVID CASE. ALASKA NATIvtES AND AMERICAN LAWS 279-92 (1984)
(hereinafter CASE].
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and statutes impose a trust responsibility26 on the federal government to
preserve Native subsistence resources, and Native communities as distinct
cultural entities. 27 Federal protections for Native subsistence rights has
been necessary because of hostility by local regulators towards Native

interests. 2'

THE ALASKA NATIVE CLAIMS SETTLEMENT ACT
Controversy over Alaska's land selections pursuant to the Statehood
Act and the discovery of oil on the North Slope prompted the need to
resolve Native property rights. Natives objected to many of Alaska's land
selections and by 1968 filed forty land claims covering approximately
eighty percent of Alaska.29 In response to these claims, the Secretary of

Interior instituted a land freeze policy suspending federal patenting and
approval of State selections of public lands until a legislative settlement

of the controversy was reached."
In 1971, Congress passed the Alaska Native Claims Settlement Act
[Settlement Act]" which purportedly extinguished all Native aboriginal
land, and hunting and fishing rights in Alaska.32 The Settlement Act
provided a direct appropriation of 462.5 million dollars and established
a complex land system vesting fee title in Village and Regional Corpo-

rations.33 Each Native within a region holds one hundred shares of stock
in his Regional Corporation which is inalienable until 1991.' The Regional Corporations control subsurface development while the Village

26. The concept of a federal trust responsibility to protect Indian tribes was first articulated by
Chief Justice Marshall in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831). Chief Justice
Marshall described Indian tribes as "domestic dependent nations... in a state of pupilage," he
further stated, their relationship with the United States "resembles that of a ward to his guardian."
ia. at 17. This legal relationship between Native/Indian tribes and the federal government imposes
a duty on the United States to protect rights of Indian tribes and individuals. CollN, supra note 15.
at 220.
27. People of Togiak v. United States, 470 F.Supp. 423, 428 (1978).
28. As the Supreme Court said in United States v. Kagama, 118 U.S. 375 (1886), "[blecause
of local ill feeling, the people of the States where [Indian tribes] are found are often their deadliest
enemies." Id. at 384.
29. Atlantic Richfield, 435 F.Supp. at 1017.
30. Public Land Order No. 4582, 34 Fed. Reg. 1025 (1969).
31. 43 U.S.C. §§ 1601-28 (1982).
32. 43 U.S.C. § 1603. In Amoco Production Co. v. Gambell, 107 S.Ct. 1396 (198 7 ), the Supreme
Court held that section 810 of the Conservation Act did not apply to the outer continental shelf off
Alaska. This holding is based on a limited technical interpretation of the phrase "in Alaska" used
in the Conservation Act and the Settlement Act. The Court remanded the question of whether
aboriginal rights on the outer continental shelf were extinguished by the Settlement Act. For a
discussion of the effect outer continental shelf oil and gas development has on subsistence, see Note,
Development of Alaska's Outer Continental Shelf Oil and Gas Resources and the Federal Trust
Responsibility to Native Alaskans, 6 VA. J. NAT. REsouRcs 53 (1986).
33. 43 U.S.C. §§ 1606-1607.
34. 43 U.S.C. § 1606(g) & (h).
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Corporations control the surface estate of the forty-four million acres
received in the settlement. 5
The Settlement Act was hailed as'a new departure for the resolution
of aboriginal claims. 36 Natives would have land, capital, corporations,
and opportunities to enter the business world. Congress recognized the
necessity of a land base for Native subsistence economy, but nevertheless
insisted economic development be the principal means of improving social
and economic conditions in rural Alaska. 7 Congress did not expressly
address Native subsistence in the Settlement Act but it realized lands
conveyed to Native corporations were insufficient to provide for subsistence uses. 8 Congress acknowledged that continuation of Native subsistence lifestyle depended upon protection of such uses on Native, federal,
and state lands.' 9 Congress expected the Secretary of Interior and Alaska
to protect Native subsistence uses under their existing authority.'
ALASKA NATIONAL INTEREST LANDS CONSERVATION ACT

Protection of Native Subsistence Activity
Nine years after the Settlement Act was passed it was apparent that

neither the Secretary of Interior nor Alaska adequately protected Native
subsistence activity. " Congress enacted the Conservation Act "because
the Secretary and the state failed to heed Congress' admonition "to protect
subsistence needs of Natives.4 Although Congress lumped Natives and
35. 43 U.S.C. § 1610.
36. See BEitGER, supra note 3, at 20-21. Cf. Price, AMoment in History: The Alaska Native Claims
Settlement Act. 8 UCLA-ALAsKA L. REv. 89 (1979). Price concludes that despite the corporate
imprint, the Settlement Act is consistent with the federal government's historical policy of opening
Native resources for non-aboriginal use and development. Id. at 100-101.
37. Id.; see also H.R. REP. No. 95-1045, 95th Cong., Pt. 1,2nd Sess. 183 (1980); 126 CONG.
Rc. 29, 278 (1980).
38. The Senate bill contained protections for Native hunting and fishing rights. The Conference
Committee rejected the Senate version, but expected the Secretary of Interior and Alaska to use their
existing authority to take any action necessary to protect subsistence needs of Natives. H.R. REP.
No. 95-1045, Pt. 1, supra note 37, at 183; see also S. REP. No. 95-1300, 95th Cong., 2nd Sess.
196 (1978); 126 CoNG. REC. 29, 278 (1980).
39. Id.
40. Id. Congress took several steps to protect subsistence after the Settlement Act was passed.
See the Marine Mammal Protection Act of 1972, 16 U.S.C. § 1361 (1982), which imposed a
moritorium on the harvest of marine mammals, except those taken by Natives for subsistence
puposes. 16 U.S.C. § 1371(b); additionally, the Endangered Species Act of 1973, 16 U.S.C § 1539
(e)(1)(1982), exempted Natives from its restrictions. Id.
41. H.R. REP. No. 95-1045, Pt. 1,spra note 37, at 183-184.
42. People of the Village of Gambell v. Clark, 746 F.2d 572, 580 (9th Cir. 1984) (Gambell I),
consolidated, Gambell v. Hodel, 774 F.2d 1414 (1985), rev'd on other grounds, Amoco Production
Co. v. Village of Gambell, 107 S.Ct. 1396 (1987). A house report explained "[tjhe committee is
convinced that developments since 1971 have combined to create a new situation requiring positive
Congressional action to protect both renewable resources of the public lands in Alaska and the wellbeing of Alaska Natives and other persons who depend upon subsistence uses on such lands." H.R.
REP. No. 95-1045, Pt. 1,supra note 37, at 184.
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non-Natives under the definition of "rural residents," the subsistence
provisions were designed primarily to protect subsistence culture of Natives.43 Congress was aware that eighty percent of the rural population
were Natives who lived a subsistence lifestyle." Legislative history indicates Congress considered the Conservation Act's subsistence title "Indian legislation," ' 5 and therefore subject to protective Indian canons of
statutory construction.' Accordingly, when interpretating the subsistence
provisions any ambiguity must be resolved in favor of the Natives.4

A significant feature of the Conservation Act is the federal government's
recognition of its obligation to protect the subsistence rights of Alaska
Natives as a legal imperative deriving from the Constitution. Congress
declared that:
[fIn order to fulfill the policies and purposes of the Alaska Native
Claims Settlement Act and as a matter of equity, it is necessary for
the Congress to invoke its constitutional authority over Native Affairs
and its constitutional authority under the property clause and the
commerce clause to protect and provide the opportunity for continued
subsistence uses on the public lands by Native and non-Native rural
residents."

Congress further declared its intent to protect Native's "physical, economic, traditional, and cultural existence and non-Native physical, economic and social existence."'49 Congress' distinction between "cultural"
43. 16 U.S.C. § 3111(4). Legislative history also demonstrates Congress' overriding concern to
protect Native culture. See e.g., H.R. REP. No. 95-1045, Pt. I. 95th Cong., 2nd Sess. 76 (1978);
During the debates Congressman Udall explained that although the management scheme of the
Conservation Act is racially neutral "it is important to recognize that the primary beneficiaries of
the subsistence title . . .. are Alaska Native people." 126 CoNO. REc. 29,278 (1980). He further

stated, the subsistence title is included in recognition of the on-going responsibility of Congress to
protect the opportunity for subsistence uses by Alaska Natives. Id., the Court of Appeals for the
Ninth Circuit acknowledged that "Title V111 [of the Conservation Act] was adopted to benefit the
Natives." Gambell 1, 746 F.2d at 581.
44. 126 CONG. REc. 29,279 (1980).
45. In Gambell 1. the court of appeals stated that "Ttle VIII was adopted to benefit Natives.
Under a familiar rule of statutory construction doubtful language should be construed to further that
purpose." 746 F.2d at 581. The court further explained "Congress was specilically advised that this
rule of construction would be applied to Title VIII ... " Id. Congressman Udall stated, "While
the [Conservation Act) obviously is not Indian legislation in its entirety, the subsistence title and the
other subsistence related provisions are." 126 CONG. REc. 29.279 (1980).
46. The judiciary, recognizing both the trust relationship and the unequal bargaining power
between Indian tribes and the federal government, developed canons of construction to interpret
Indian treaty rights. The basic rules of construction are: 1)ambiguous expressions must be resolved
in favor of Indians; 2) treaties should be interpreted as the Indians would have understood them; 3)
treaties must be liberally construed in favor of Indians. Courts have extended the canons of construction to federal statutes affecting Indians. See Note, The Canons of Indian Treaty and Statutory
Construction: A Proposalfor Codification. 17 J. oF L. REFORM 681. 687-93 (1984).
47. Gambell 1, 746 F.2d at 581; 126 CONG. REc. 29.279 (1980).
48. 16 U.S.C. §3111 (4).
49. 16 U.S.C. §3111 (1).

Spring 19871

ALASKA NATIONAL INTEREST LANDS

and "social" existence reflects the different values placed on subsistence
activity by Natives and non-Natives. Congress' distinction emphasizes
the essential relationship between Native cultural existence and subsistence activities.
Native Subsistence Activity
Alaska is unique in that it is the last area in the United States in
which a substantial percentage of the population, primarily Alaska
Native and other rural residents, are still dependent upon the harvest
of renewable resources as the foundation of their economic and
cultural life."
There are approximately two hundred Native villages in Alaska. These
villagers survive mainly by exploitation of local resources rather than
participation in a cash and labor economy." In some areas subsistence
hunting and fishing provides villagers with eighty percent of their food
supply. 2 This is not only a matter of choice, but of necessity imposed
by a number of factors, including great distances from other food sources,
chronic regional unemployment, and resulting lack of cash to purchase
food." Thus, nutrition, location, and a weak position in the cash economy
make rural communities physically and economically reliant on subsistence uses.
The traditional subsistence economy of Native villages has been altered
by contact with the outside. Today, Natives need a certain amount of
money to support their subsistence activities. 5 Villagers earn this necessary money through seasonal employment which often takes them away
from the village. Villages are always changing but dependence on renewable resources continues to define village life.
Subsistence is more than the mere act of hunting and fishing. For
Natives subsistence is a way of life. The traditional economy is based
on subsistence activities that require special skill and an understanding
of the local environment. It also involves cultural values and attitudes.
Subsistence is a complicated economic system that demands organized
labor of practically every man, woman, and child in a village." Subsis50. H.R. RP. No. 95-1045, Pt. 11, supra note 43, at 76. Congress declared that the situation in
Alaska is unique because in most cases, no practical alternative means are available to replace the
food supplies and other items gathered from fish and wildlife which supply rural residents dependent
on subsistence uses. 16 U.S.C. §3111.
51. See generally, BERGER, supra note 3. at 48-72; see also CASE. supra note 25, at 275-76.
52. H.R. REP. No. 95-1045, Pt. I, supra note 43, at 76. See also H.R. REP. No. 95-1045, Pt.
1, supra note 37, at 181.
53. BERGER, supra note 3, at 57.
54. Id.
55. Id. at 56.

NATURAL RESOURCES JOURNAL

(Vol. 27

tence is more than a means of production. It is a system for distribution
and exchange of subsistence products which operates according to complex codes of participation, partnership, and obligation. These traditional
rules of distribution ensure subsistence products are available to every
village household. 6
The ConservationAct Subsistence Provisions
Title VIII of the Conservation Act represents a comprehensive legislative effort to afford long-term protection to the subsistence way of life.
Congress defined "subsistence uses" as the customary and traditional uses
of wild, renewable resources by rural residents.57 Congress did not define
"rural" in the Conservation Act. Legislative history, however, indicates
that Congress considered Anchorage, Juneau, and Fairbanks examples of
non-rural areas.5"
The "customary and traditional" use criteria is intended to identify and
protect long-established economic and cultural dependence on wildlife
resources." Congress adopted flexible criteria because the nature and
extent of subsistence uses was not yet determined.' The statutory scheme
ensures extensive state and federal research of subsistence uses. 6 ' This
criteria was intended to encompass future adaptations in technology. For
example, section 811(b) permits the use of snowmobiles, motorboats,
and other means of surface transportation "traditionally employed" for
subsistence purposes. Legislative history indicates that the term "traditionally employed" is not restricted to methods passed down from
generation to generation and is not intended to foreclose the use of new,
56. Id.
57. These uses include: direct personal or family consumption as food; shelter; fuel; clothing;
tools; transportation; making and selling handicraft articles out of the byproducts of fish and wildlife
resources taken for personal consumption; barter, and customary trade. 16 U.S.C. §3113. The
definition of "family" recognizes extended family patterns common to Alaska Native cultures.
"Family" means all persons related by blood, marriage, or adoption or any person living within the

household on a permanent basis. 16 U.S.C. § 3113(1); see also S. REP. No. 95-1300, Supra note
38, at 220.
58. . REP. No. 95-1300, supra note 38, at 219.
59. Id. at221. These definitions also substantially parallel the State's definition of subsistence
the state
definition of
uses. 22 ALAsKA STAT. § 16.05.940(23) (1983). The only difference isthat
"customary trade" is limited to "personal or family consumption." In contrast, Title VIII links barter
and sharing to 'personal or family consumption" but there is no particular purpose linked to
"customary trade."
60. The Secretary of Interior is required to conduct research on subsistence uses in Alaska. 16
U.S.C § 3122. Alaska enacted a subsistence division within the Department of Fish and Game which
is required to compile data and conduct studies on subsistence use. ALASKA STAT. § 16.05.090

(1978).
61. 126 CONG. REC. 29,279 (1980).
62. 16 U.S.C. §3121.

Spring 1987)

ALASKA NATIONAL INTEREST LANDS

unidentified means of surface transportation." Congress recognized application of this criteria would primarily protect Native subsistence uses
because the majority of Alaska rural residents who depend on subsistence
as their livelihood are Native.' Additionally, Congress did not intend to
key eligibility to income levels.6" Congress recognized that an income
structure would be bureaucratically convenient but would represent a
disrespect for Native culture which the Conservation Act intended to
protect."
The heart of Title VIII, Section 804, establishes a priority on public
lands for the taking of fish and wildlife for nonwasteful subsistence purposes. 7 The priority does not come into effect with respect to fish or
wildlife populations sufficient in number to sustain a harvest by all persons
engaged in subsistence and non-subsistence uses." Section 804 establishes
a two tier priority standard to be used when necessary to restrict taking
of fish and wildlife because a population is not sufficient to accommodate
all users." The first tier provides that taking of fish and wildlife for
nonwasteful subsistence purposes shall be accorded priority over the taking
for all other purposes. 7' Whenever it is neccessary to further restrict the
subsistence taking of fish and wildlife in order to protect the viability of
such populations, or to ensure future subsistence uses, the second tier
provides the priority shall be implemented on the following criteria: 1)
customary and direct dependence upon the populations as the mainstay
of livelihood; 2) local residency; and 3) the availability of alternative
resources. 7 Thus, subsistence can be restricted only when necessary to
protect the viability of a particular population or to protect preferred
subsistence uses, and only after other uses have been restricted.7"
Section 810(a) provides the disposition of Alaska public lands should
63. S. REP. No. 95-1300, supra note 38, at 227. The Conference committee stated that it
"recognizes that technology and techniques employed by those making subsistence uses of resource
of the public lands may be subject to continuing change in the future as they have been in the past."
H.R. REP. No. 95-1045, Pt. 1, supra note 37, at 186M.

64.
65.
66.
67.
68.

Id.
Id.
id.
16 U.S.C. §3114.
Id. See also S. REP. No. 95-1300, supra note 38, at 221; letter from Dept. of Interior to

Alaska Attorney General (Apr. 4, 1986).
69. 16 U.S.C. §3114.

70. Id.
71. Id. The first tier includes the transient subsistence user who may live in Anchorage but returns
to his village to take part in subsistence activities. This type of subsistence user could be precluded
from hunting or fishing under the second tier priority when it is necessary to limit priority to local
residents. H.R. REP. No. 95-1045, Pt. 11, supra note 43. at 91.
72. 16 U.S.C. §3114.
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cause the least adverse impact on subsistence uses." Before a federal
agency can permit use of public lands it must evaluate effects on subsistence uses.
Section 805(d) establishes a program of cooperative federalism."' In
,an unprecedented action, Congress permitted Alaska to maintain managment authority of fish and wildlife on public lands subject to certain
conditions. 6 These conditions require Alaska to enact laws of general
applicability which provide for the definition, preference, and participation of local and regional councils established in the Conservation Act."
These councils are given the power to review and evaluate subsistence
management proposals of the Secretary of Interior and Alaska under the
Conservation Act. 7 The practical effect is to require Alaska to manage
wildlife resources on state lands according to the policies of the Conservation Act as a quid pro quo for managing federal lands.7 9 The State had

a choice under the Conservation Act's administrative scheme. It could
refuse to comply with the federal conditions or it could retain its management authority by fulfilling the federal conditions set forth in Title
VIII. Alaska chose to comply with the Title VIII provisions' thereby
retaining management authority of fish and wildlife on all lands and water
in Alaska.
To ensure this unique mandate was carried out, Congress provided for
federal monitoring,"' and judicial enforcement of both state and federal
implementation of the Conservation Act." ' Several Native villages and
73. 16 U.S.C. § 3120(a).
74. In Kunaknana v. Clark. 742 F.2d 1145 (9th Cir. 1984). the court held that §810(a) of the
Conservation Act requires notice and hearing before the federal government can effect a lease if it
or any other use, occupancy, or disposition of public lands may significantly restrict subsistence use.
Id. at 1151.
75. 16 U.S.C. §3115; The Surface Mining and Reclamation Act, 30 U.S.C. § 1253(b), is an
example of cooperative federalism. This Act established a "continuing partnership between the states
and the federal government, with the Secretary [of the Interior] providing oversight, advice, and
back-up authority, and the states bearing the major responsibility for implementation." In Re Permanent Surface Mining Regulation Litigation, 653 F.2d 514, 516 (D.C.Cir. 1981), cert. denied,
454 U.S. 822 (1981).
76. H.R. REP. No. 95-1045, Pt. I.supra note 37. at 185.
77. 16 U.S.C. § 3115(d). The purpose of the local advisory committees and regional advisory
councils is to encourage local participation in management decisions. Sec. 805(d) provides for federal
reimbursement of 50% of the state's cost of implementing the Conservation Act if Alaska complies
with these requirements.
78. 16 U.S.C. §3115.
79. Id.
80. Letter by Governor Hammond to Secretary of Interior evidencing compliance with the Conservation Act (Dec. 2, 1981).
81. The Secretary of Interior must provide an annual report to Congress concerning the effectiveness of the implementation of Title VIII. 16 U.S.C. § 3116.
82. Local residents and other persons aggrieved by a failure of the state or the federal government
to provide for the priority for subsistence uses set forth in sec. 804 (16 U.S.C. §3114) may upon
the exhaustion of administrative remedies file a civil action in the United States District Court. 16
U.S.C. §3117.
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individual Natives have used this statutory mechanism to challenge Alaska's implementation of the Conservation Act.'" For example, individuals
and the Mentasta Village Council have brought an action against Alaska
alleging that Alaska's closure of the upper Slana and Copper River to
subsistence fishing violates the subsistence priority because other downstream uses have not been eliminated."
SUBSISTENCE MANAGEMENT
Alaska's current subsistence hunting and fishing regulations are based
on 1978 legislation.85 The legislation establishes a subsistence division
within the Department of Fish and Game"6 to compile and conduct studies
on subsistence uses in Alaska.87 The legislation directs the Board of
Fisheries8" and the Board of Game 9 to adopt regulations permitting taking

of fish and game for subsistence uses." A priority for subsistence use is
accorded whenever it is necessary to restrict taking of fish and game for
conservation purposes. 9'
On December 2, 1981, the Governor of Alaska forwarded documen-

tation to the Secretary of Interior to demonstrate Alaska's compliance
with the Conservation Act.9" The Joint Boards of Fisheries and Game
established procedures to identify subsistence uses, and to adopt regulations providing for "customary and traditional uses." 93 In 1982, the
fish and game boards adopted comprehensive revised regulations which

in theory incorporated the Conservation Act's advisory council system

into Alaska's subsistence policymaking system.9" On May 14, 1982, the

Secretary of Interior advised the governor that Alaska had met the subsistence priority requirments set out in the Conservation Act."
The subsistence definition and preference adopted by Alaska is sub83. See, e.g. Bobby, No. A84-544.
84. Katy John v. Alaska, No. A85-698 (D. Alaska filed Dec. 24, 1985).
85. Ch. 151 SLA 1978; amended, ch. 52 SLA 1986 (codified in various sections of tit. 16, ch.
5 of the Alaska Statutes). See also DEPARTMENT OF LAW. STATE OF ALASKA. LEGAL STATUS OF
Atj.sKA NATIVES: A REPORT TO THE ALASKA STATEHOOD COMMISSION (1982) [hereinafter DEPARTMENT

OF LAwJ.
86. ALASKA STAT. § 16.05.090 (1983).
87. Id.
88. ALASKA STAT. § 16.05.258 (1986), directs the Board of Fisheries and Board of Game to
identify fish stocks and game populations customarily and traditionally used for subsistence in each
runal area identified by the boards. Id.

89. Id.
90. Id.
91. ALASKA STAT. I 16.05.258(c)(1986).
92. Letter from Governor Hammond to Secretary of Interior (Dec. 2. 1981).
93. ALASKA STAT. 16.05.258 (1986); see also DEPARTMENT OF LAw, supra note 85. at 149.
94. ALASKA ADmiN. CODE ti. 5 §96.200. The State regulations do not require the boards to adopt
the recommendation of either the local committees or regional councils, although, § 805(d) of the
Conservation Act requires the boards to adopt regional council's recommendation unless certain
criteria are met. 16 U.S.C. §3115(c).
95. Letter from Secretary of Interior to Governor Hammond (May 14, 1982).
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stantially the same as that provided in Title VIII of the Conservation Act.'
Alaska's original definition, however, did not have a rural limitation on
subsistence users. In Madison v. Alaska Department of Fish and Game
[Madison],' the Alaska Supreme Court interpreted the "customary and
traditional uses" criteria contained in Alaska's statutory definition of
subsistence. This case involved the validity of criteria adopted by the
Board of Fisheries which essentially limited subsistence fishing to individuals residing in rural communities who have historically depended on
subsistence fishing."

The Madison court explained the two tiers of subsistence users and
concluded that restricting subsistence uses on a rural basis is inconsistent
with the two tier structure." The Alaska legislature responded to Madison
by limiting the priority to rural subsistence users" ° because it believed
this necessary to make Alaska's subsistence law consistent with requirements of the Conservation Act. 0 ' The Madison court's two tier interpretation is consistent with the subsistence preference established by the
Conservation Act.0 2 Legislative history and congressional debates indicate Congress envisioned a two-step process to implement the Conservation Act's two tier priority. 3
State of Alaska v. Eluska [Eluska]" is the most recent interpretation
of Alaska's subsistence law. In Eluska, the Alaska Supreme Court reversed
a district court's decision that recognized a "subsistence defense"" °5 to a
96. CASE, supra note 25, at 308. H.R. REP. No. 96-97, Pt. 11,96th Cong., 1st Sess. 191 (1980).
97, 696 P.2d 168 (Alaska 1985).
'98. When Madison was decided, the Alaska State subsistence law unlike the'Conservation Act
did not restrict subsistence uses to rural subsistence users. The State subsistence law has subsequently
been amended to limit subsistence uses to rural subsistence users. ALAsKA STAT. § 16.05.258 (1986).
99. The court rejected the board's argument that the words "customary and (raditional uses"
authorize it to define first tier subsistence users according to their area of residence. It noted that
"customary and traditional" modify the words "uses" and not "users." id.
100. ALASKA STAT. 16.05.258(1986).
101. State of Alaska, Office of the Governor, Press Release No. 85-168 (Sept. 26, 1985).
102. See, Madison 696 P.2d at 174.
103. The Conservation Act requires a two-step analysis: First, Alaska must determine the customary and traditional subsistence uses of a particular wildlife population. Second, Alaska must
determine whether the viability of each population allows all user groups to be satisfied without
endangering the resource. All user groups may participate in the harvest if the resource is sufficiently
viable, but regulations concerning seasons and methods of taking must be adopted which have the
least adverse impact upon subsistence uses. If a population cannot sustain a harvest by all user
groups, Alaska must adopt regulations establishing subsistence uses as the priority use. All subsistence
uses must be met before Alaska can permit taking of the population for non-subsistence consumptive
uses. 16 U.S.C. § 3114; See also 126 CoNG. REc. 29,280 (1980); S. REP. No. 95-1300, supra note
38, at 221-222; H.R. REP. No. 96-97. Pt. I1, supra note 96, at 193.
104. State of Alaska v. Eluska, 724 P.2d 514 (Alaska 1986).
105. The court of appeals created a subsistence defense to remedy the board's failure to adopt
such regulations. "When ... hunting occurs in an area in which the state has not adopted regulations
pursuant to AS 16.05.255(b) providing for subsistence uses and recognizing the subsistence priority,
conduct which would otherwise be a violation of a regulation adopted pursuant to AS 16.05.255(a)
restricting hunting is justified as a 'subsistence use'. . ." Id. at 515. The court reasoned sporthunting rules did not constitute subsistence hunting regulations and therefore were not valid as
applied to the subsistence hunter.
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state regulation which failed to differentiate between subsistence and other
types of hunting. A subsistence hunter was charged with possession of a
doe in violation of the Board of Game's closed season regulation. The
hunter argued state regulations imposing season and bag limits were
inconsistent with Alaska's subsistence law because the Board failed to
adopt separate regulations for the special needs of subsistence users."
The Alaska Supreme Court found that legislative intent of Alaska's
subsistence law required separate subsistence hunting regulations. 107 The
court did not, however, find any evidence of intent to grant any "personal
right" to take or possess game in absence of such regulations.o" The court
stated Alaska's subsistence law merely established the priority of subsistence uses within the existing regulatory scheme. Accordingly, the court
declined to recognize a subsistence defense.
ALASKA'S MISCONCEPTIONS
Eluska demonstrates Alaska's fundamental misconceptions concerning
the nature of the subsistence priority, and the scope of its authority to
regulate subsistence uses. For example, the Eluska court stated that "no
one has a right to take or possess Alaskan game" unless permitted by
state game regulations." The court reasoned Eluska's hunt was illegal
because no Alaska statute or regulation permitted it. "o This reasoning is
fundamentally flawed because it treats the subsistence priority as a mere
privilege that can be granted, limited, and withdrawn by Alaska. The
decision refuses to acknowledge the subsistence priority is a federally
protected right. Alaska has failed to distinguish between the federally
protected subsistence rights guaranteed by the Conservation Act and the
privilege to hunt or fish granted by Alaska."' Alaska can impose any
reasonable regulation serving a legitimate purpose on non-subsistence
uses"' but its authority to restrict subsistence activities is limited by the
Conservation Act's standards. The Conservation Act prohibits Alaska
from enforcing regulations that conflict with its purpose and policy." 3
In Eluska, Alaska also argued their existing wildlife regulatory scheme
adequately provided for subsistence uses. "" Alaska reasoned existing
106. Id. at 514.

107. Id. at 515.
108. Id.
109. Id. In 1986 Alaska added the no-subsistence defense statute to its regulations. ALAsxA STAT.
I 16.05.261 (1986). This regulation is being challenged in a federal class action filled pursuant to
section 810 of the Conservation Act. Bobby, No. A84-544.
110. Id.
I ll. See notes 57-84 and accompanying text. For a discussion on the difference between a "right"
and "privilege" in the fishing context, see United States v.Washington (Boldt decision), 384 F.Supp.
312, 336-37 (W.D. Wash. 1974), aff'd. 520 F.2d 676 (9th Cir. 1975).
112. See infra notes 128-136 and accompanying text.
113. Id.
114. State of Alaska v. Eluska. 698 P.2d 174, 177 (Alaska App. 1985). rev'd,, 724 P.2d 514
(Alaska 1986).
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regulations permitted subsistence uses because they did not prohibit it
outright. Thus, Natives had a "reasonable opportuntity" to harvest subsistence resources."' Congress rejected this approach and enacted the
Conservation Act "because the Secretary [of Interior] and the State failed
to heed Congress' admonition to protect subsistence" within the existing
regulatory system." 6 Alaska's "reasonable opportunity" construction reads
the "customary and traditional" guideline right out of the law. A "reasonable opportunity" guideline discriminates against Native subsistence
users because it does not provide for historical year-round harvest or
sharing and distribution patterns of Natives." 7 The Conservation Act
requires more than mere relabeling of wildlife regulations. It demands a
reordering of priority among beneficial users."'
The effect of Alaska's subsistence management policy is to require
subsistence users to comply with regulations that are wholly at odds with
their lifestyle and the subsistence priority guaranteed by the Conservation
Act. " Alaska's fishing and hunting regulations are based on a sports
hunting and fishing model 2 that is culturally inappropriate for regulating
subsistence activity. The regulations seek to proscribe behavior for the
Tlingit, Haida, Aleut, Athabascan, Yupik, Inupiat, and Anglo in one
regulatory scheme. Alaska is too immense and there are too many differences among the people for one regulatory package to successfully
manage human behavior."'2 Many regulations which seem reasonable for
the sports hunter or fisherman in central Alaska are unreasonable and
damaging to the subsistence hunter in isolated regions of Alaska. These
regulations are antagonistic to subsistence activity because they impose
requirements such as arbitrary sport hunting and fishing seasons, individual bag limits, and biological sex restrictions which intrude and disrupt
subsistence activity and lifestyle.' 22 The regulations treat subsistence as
an individual activity which is contrary to the subsistence lifestyle based
115. Id. See also BOARD OF FISHERIES, TRANSCRIPT OF DISCUSSION CONSIDERING PROPOSED FISHING
AT BATZULNETAS (1984). Federal courts have consistently rejected this approach to state regulation
of "in-common" treaty rights. See. e.g., Fishing VesselAss'n. 443 U.S. at 679-88. State regulations
that merely guarantee access and only provide treaty fisherman with an equal opportunisy to take
fish with non-Indians is not sufficient to provide for the treaty right to fish at -usual and accustomed
places." Id.
116. Gambell 1,746 F.2d at 580.
117. See generally KOTEZBUE FISH AND GAME ADVISORY COMMiTTEE, REGULATION REVIEW: A
REvIEw OF THE GAME REGULATIONS AFFECTING NORTHWEST ALASKA (1986) [hereinafter KOTZEBUE
FISH AND GAME ADVISORY COMMITTEE]; and supra notes 50-56 and accompanying text.
118. 16 U.S.C. §§3114, 3115.
119. For a good evaluation of the effect of Alaska's game regulations on subsistence hunting,
see KOTZEBUE FISH AND GAME ADVISORY COMMITTEE, supra note 117.
120. See generally LUND, AMERICAN WtLDUFE (1980) [hereinafter LUND], for the historical development of Anglo-American wildlife management systems.
121. Id. See also KoTzEBuE FISH AND GAME ADVISORY COMMITTEE, supra note 117.
122. See generally BERGER. supra note 3, at 47-72.
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on sharing among extended family groups.'" For example, in the Native
villages of northwest Alaska, the family group extends over many households. Within the traditional extended family it may be the responsibility
of only one or two hunters to supply the family with meat. 4 The concept
of a "bag limit" has no relevance to a Native hunter on whom a great
many people depend. As one commentator noted, Natives can not "eat

by seasons, nor [can] sporting bag limits suffice for family sustenance. " "
The Alaska legislature refuses to adopt culturally appropriate subsistence regulations because it maintains that.Alaska wildlife resources be-

long to the "people"

26 and

any discrimination against non-Natives would

be a violation of equal protection prohibited by the Alaska Constitution.

7

This argument fails for a number of reasons. First, Alaska does not "own"
the wildlife resources within its borders. It does, however, have the right
to regulate the taking of Alaskan wildlife, '" Alaska's trustee powers over
wildlife resources within its borders are limited by substantive restraints
of the United States Constitution'29 and the operation of the Supremacy
Clause' 3 when there is an applicable federal statute or treaty."'3 Alaska,
unlike the lower forty-eight states,' 32 has the option of regulating Native
hunting and fishing rights but it must be consistent with the Conservation
Act's subsistence priority. 3 The supremacy of federal law" dictates that
123. Id.
124. KoTzEaus FiSH AND GAME ADVISORY COMMrTEE, supra note 117, at 18.
125. LUND, supra note 120, at90.See generally KOTZEBUE FISH AND GAME ADVISORY COMMITTEE,
supra note 17.
126. Article VIII of the Alaska Constitution grants broad power to the Alaska legislature to provide
for the "utilization, development, and conservation" of Alaska's natural resources "for maximum
benefit of its people." ALASKA CoNSrrrurtoN, art. VIII.
127. See Subsistence Still an Issue, Anchorage Daily News, July 28, 1986. at B-I; 126 CoNG.
REc. 29,278 (1980).
128. Geer v. Connecticut, 161 U.S. 519 (1896), overruled, Hughes v. Oklahoma, 441 U.S. 322
(1979).
129. Hughes, 441 U.S. at,338-39. State regulation of wildlife may be preempted or otherwise
restricted by an act of Congress. Douglas v. Seacoast Products, Inc., 431 U.S. 265, 272 (1977).
Additionally, Congress through its plenary power over Indian tribes can pre-empt or otherwise condition state regulatory authority over Native hunting and fishing. FishingVessel Ass'n, 443 U.S. 658;
See also 16 U.S.C. §311(4). in the Conservation Act, Congress did not entirely preempt state
regulatory authority over Native subsistence rights, instead it developed a program of cooperative
federalism that allowed state regulation of Native subsistence rights if Alaska adopted regulations
consistent with the priority. See, supra note 75 and accompanying text.
130. The Supremacy Clause of the United States Constitution provides that the "[llaws of the
United States ... shall be the Supreme Law of the Land." U.S. CoNST. art. VI, § 2.
131. Missouri v. Holland, 252 U.S. 416 (1920); Antoine v. Washington, 420 U.S. 194, 200-205
(1973); Kleppe v. New Mexico, 426 U.S. 529 (1976).
132. State regulatory power over hunting and fishing within "Indian Country" is limited to
regulation of non-Indians on non-Indian lands, Montana v. United States, 450 U.S. 544 (1981), or
preempted entirely, New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983). A state has
limited authority to regulate off-reservation Indian hunting and fishing rights "when necessary for
conservation." E.g. Fishing Vessel Ass'n. 443 U.S. 658.
133. 16 U.S.C. §3115.
134. U.S. CoNsT. art. VI, §2; Missouri, 252 U.S. at 431.
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Alaska's regulations should not impair, interfere, or usurp the subsistence
priority guaranteed by the Conservation Act. 3 For example, license procedures that burden and interfere with the subsistence priority, arbitrary
closed seasons, and bag limits that allocate resources among competing
users -are inconsistent with the subsistence priority guaranteed by the
Conservation Act."
Second, in implementing the subsistence priority Alaska need not single
out "Natives" for special treatment but instead can use the racially neutral
term "rural resident." The Governor of Alaska insisted on this term when
the Conservation Act was passed to avoid any potential constitutional
violations. 37 Moreover, if Alaska chose to single out "Natives" for special
treatment it would not necessarily be a violation of equal protection under
Alaska's or the United States' Constitution. Congressional legislation
treating Indians separately does not constitute racial discrimination in
violation of the Constitution if the legislation is "tied rationally to the
fulfillment of Congress' unique obligation toward Indians ...."38 Such
treatment by Congress is justified by the "special relationship" the government has with Indian tribes. 39 Separate treatment is based on an
Indian's political status, not membership in a discrete racial group.'°
A state does not have the same historic relationship as the federal government has with Natives or Indian tribes. Therefore, any state classification of "Natives" or "Indians" might be considered "racial" in nature.
The Supreme Court has held that under appropriate circumstances the
special federal relationship enables a state to single out Indians for preferential treatment to fulfill a federal policy.'4 If Alaska is carrying out
the federal policy of providing for the Native subsistence priority, it could
135. 16 U.S.C. §3115.
136. Courts have found these types of regulations inconsistent with in-common treaty fishing
rights. E.g. Boldr decision, 384 F.Supp. 312. Section 3114 clearly states subsistence uses can be
restricted only if necessary to conserve a particular species or preferred subsistence uses. 16 U.S.C
§3114.
137. 126 CONG. RFc. 29,278 (1980).
138. Morton v. Mancari, 417 U.S. 535, 555 (1974).
139. Id. at 551-54. The trust relationship is usually discussed in relation to land. The doctrine is
not, however, limited to situations in which the government is managing Native property. Eric v.
Secretary of United States Dep't of Housing. 464 F.Supp. 44. 49 (D. Alaska 1978). It is important
to distinguish the narrow concept of a land based trust responsibility and the special relationship
between the federal government and Natives. See Note, The Alaska Native Claims Settlement Act:
Survival of a Special Relationship, 16 UCLA-AASKA L. Rv. 157, 160 (1981).
140. Id. at 554.
141. Washington v. Yakima, 439 U.S. 463, 500-502 (1979) (the Court held that a state law singling
out Indians enacted pursuant to P.L. 280 was authorized under federal law); Fishing Vessel Ass'n.
443 U.S. at 673 (the Court held Washington would not violate the equal protection clause by providing
fishing rights to Indians that are not available to non-Indians); See also, Livingston v. Ewing, 455
F.Sulip 825 (D.N.M. 1978) (the court upheld New Mexico's policy of allowing only Indians to sell
crafts under the veranda of a state museum).
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arguably single out "Natives" for preferential treatment without violating
the Alaska or federal Constitution.
At the root of this perceived equal protection problem is the resentment
by non-Natives towards Natives who receive "special privileges." Much
of the subsistence controversy in Alaska stems from the fact that the
Conservation Act guarantees more rights to Natives than is acceptable to
non-Natives."" Many do not understand why fifteen percent of Alaska's
population have exclusive access to a disproportionate share of the available wildlife resources. 3 Many non-Natives question the validity of such
a priority. They question whether a subsistence priority is necessary in a
time when Native villages no longer live a "traditional" lifestyle but
rather live in a mixed cash and labor and subsistence economy. All
Alaskans are aware of the large cash and land settlement that the Natives
received under the Settlement Act. They question why Natives need a
subsistence priority when they received such a generous settlement.'"
Alaska's legislators are still trying to strike a balance between these
non-Native views and Native hunting and fishing rights. ' 5 The legislators
are attempting to reconcile the subsistence priority guaranteed by the
Conservation Act and the Alaska Constitution which demands that all
natural resources belong to the people. What Alaskan legislators do not
realize is that this balance has already been struck by the Conservation
Act. '4 Senator Hatfield emphasized this during the 1980 debates on the
Conservation Act:
The subsistence management provisions represent a continuation of
the careful balance between the traditional responsibility of the State
of Alaska for the regulation of fish and wildlife populations within
the State and the responsibility of the Federal Government for the
attainment of national interest goals, including the protection of the
traditional lifestyle and culture of Alaska Natives., 7
The Conservation Act authorizes Alaska to regulate subsistence hunting
and fishing on public lands only if it adopts regulations that are consistent
142. See The American Subsistence Myth. OUrDOOR UFE 73 (1986).
143. Id. It is the "special privilege" that bother's non-Natives and not necessarily the depletion
of a wildlife population. The amount of wildlife harvested by subsistence fisherman and hunters is
minimal compared to the amount harvested by spors and commerical users. E.g.. an annual harvest
to satisfy the subsistence needs of Mentasta Village is 7,000 salmon, compared to the annual
commercial harvest of over 700,000 salmon from the lower Copper River of Alaska. Katy John v.
State of Alaska, No. A85-698 (D.Alaska filed Dec. 24, 1985). In 1980, subsistence fishermen
harvested 14,775 salmon from Cook Inlet, compared to a commercial harvest of 4,138,648 salmon.

'Madison, 696 P.2d at 171 n. 7.
144.
145.
146.
147.

Id.
Subsistence Still an Issue, supra note 127.
16 U.S.C. §§3114, 3115.
126 CONG. REc. 11,199 (1980).
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with the subsistence priority set forth in Section 804 and establishes
councils to assure local and regional participation. " If Alaska is to maintain management authority on public lands it must comply with these
requirements.' Alaska has no discretion under the Conservation Act to
alter this allocation scheme and substitute what it perceives as a more
equitable balance.
The Conservation Act is unique because it establishes a new management scheme to protect Native subsistence uses rather than exempt Natives
from existing wildlife sports-oriented law.'" The Conservation Act imposes an affirmative duty on Alaska to alter its management to protect
subsistence uses and lifestyles. The subsistence priority or "special privilege" reflects the federal government's recognition of the importance of
Native hunting and fishing rights. The subsistence priority stems from
the federal government's responsibility to protect Native hunting and
fishing and the lifestyle it embodies."'
At the heart of the subsistence priority is Congress' overriding commitment to protect Native subsistence lifestyle and culture. When Congress passed the Conservation Act it realized that Natives no longer lived
in a true subsistence lifestyle." 2 Congress intended the Conservation Act
to protect subsistence activity as a means of obtaining necessary nourishment, but this was not the only goal. As Senator Udall, stated:
[Ilt is the intent of this legislation to protect the Alaska Native
subsistence way of life, and the Alaska Native culture, of which it
is a primary and essential element, for generation upon generation,
for as long as the Alaska Native people themselves choose to participate in that way of life, and to leave for the Alaska Native people
themselves, rather than to Federal and State resource managers, the
of the
choice as to the direction and pace, if any, of the evolution
3
subsistence way of life and of Alaska Native culture.'The Conservation Act reflects Congress' desire to protect Native culture
and the lifestyle embodied in subsistence activities and not simply the
mere act of "subsisting. " 154
REORDERING PRIORITIES
Alaska needs to re-order its priorities to provide for Native subsistence
148. 16 U.S.C. §3115.
149. Id.
150. See Empty Victories, supra note 17, at 413.
151. See notes 41-48 and accompanying text.
152. H.R. REP. No 95-1045, Pt. 1, supra note 37, at 186. The committee "recognized that
people may be dependant upon subsistence uses in a very realistic way even though they may, to
some limited extent, be participants in the cash-oriented economy." Id.
153. 126 CoNo. Rrc. 29,279-29,280 (1980).
154. 16 U.S.C. §§3101 (c), 3111(1); 126 CONG. Ric. H10534 (Nov. 12, 1986).
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rights guaranteed by the Conservation Act. Alaska's present regulations'
restrict "traditional and customary" subsistence uses without first eliminating other uses as required by the Conservation Act.' 56 The current
regulations have no relationship to protecting the viability of wildlife
populations or preferred subsistence uses. Instead of trying to superimpose
the subsistence priority on the sports-oriented regulations, Alaska should
adopt regulations that are culturally appropriate to subsistence lifestyles.
The vehicle for re-ordering Alaska's priorities is the "customary and
traditional" standard.""7 While application of this standard is not simple,
the Conservation Act provides the necessary tools: research regarding
"customary and traditional" subsistence uses;' accommodation of advanced methods of harvest;' 5 ' and most importantly, local participation
in developing regulations."'°
When developing regulations Alaska should acknowledge subsistence
uses may be repressed by prior restrictive state management and thus
may not reflect true subsistence use patterns.' 6 ' The "traditional and
customary" criteria does not confine subsistence users to present or past
resource harvesting technology and technique.' 62 In addition, this criteria
does not require total reliance on subsistence activity but recognizes the
need for cash.' 63 The criteria encompasses beliefs and customs handed
down from generation to generation.
Once Alaska has indentified "customary and traditional" subsistence
uses it should determine the approximate amount of fish and game necessary to provide the "opportunity for rural residents engaged in a subsistence way of life to continue to do so."' 64 Alaska should identify all
subsistence villages and then determine harvest levels for all game species
customarily and traditionally harvested by each village. Identifying harvest levels on a village basis would take into account the Native's traditional sharing and distribution systems that are presently disrupted by
individual-oriented regulations. After "customary and traditional" subsistence uses on a village level have been determined, Alaska should
adopt regulations to protect these uses. The current regulatory system
discriminates against "customary and traditional" subsistence uses. 65
To carry out these recommendations Alaska should decentralize its
15.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.

See supra notes 85-125 and accompanying text.
16 U.S.C. §3114.
See notes 59-66 and accompanying text.
See supra notes 59-66.
16 U.S.C. § 3121; see also notes 62-63 and accompanying text.
16 U.S.C. §3115.
126 CoNG. Rac. H10546 (Nov. 1 1980).
16 U.S.C. §3121.
H.R. REP. No. 95-1045, Pt. 1, supra note 37. at 186.
16 U.S.C. §3101 (c).
See supra notes 119-26 and accompanying text.
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subsistence management scheme so appropriate regional regulations can
be adopted. The regional councils created by the Conservation Act provide
the framework for decentralization."'s Alaska should encourage Native
involvement in developing regulations. Native participation is necessary
to assure guidelines reflect needs and uses of the region as a whole, not
just sporting or commercial interests. Native input is imperative to prevent
disruption of their subsistence lifestyle and assure compliance.
CONCLUSION
The Native village economy is based on subsistence activities requiring
special skills and an understanding of the environment that enables Natives to live directly off the land. Native subsistence activities are intertwined with cultural and spiritual values that are passed down from generation
to generation. Subsistence links the village with its past, informs the
present, and is the means of Native survival in the future. 67 Congress
enacted the Conservation Act because the Secretary of Interior and Alaska
failed to protect Native subsistence activity within their existing authority.'" The Conservation Act strikes a balance in favor of Native
subsistence activity by establishing a priority for Native culture and subsistence uses.' The Conservation Act was intended to allow Natives to
determine the scope and pace of their assimilation, if any, into mainstream
society. 70
The Conservation Act offered Alaska an opportunity to provide for
Native subsistence activities. 7' Alaska accepted this offer. It is now required to adopt state-wide regulations that are consistent with the subsistence priority established by the Conservation Act. 7 Alaska has already
failed once. Alaska needs to re-order its priorities and use the tools
provided by the Conservation Act to ensure that it does not fail again.
Only then will Congress' purpose to protect Natives' right to engage in
a subsistence lifestyle be carried out.
KAREN J. ATKINSON

166. 16 U.S.C. §3115.
167,
168.
169.
170.
171.
172.

See BERG, supra note 3. at 51-55.
Gambell 1, 746 F.2d at 580.
16 U.S.C §§3101(c), 3111, 3114, 3115.
E.g. 126 CoNG. Ric. 29,278 (1980). See supra note 153 and accompanying text.
16 U.S.C. §3115.
Id.

